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ABSTRACT

ANALYSIS OF BACKGROUND CHECK
POLICY IN HIGHER EDUCATION
by
Gregory T. Owen
In the higher education environment today, lack of agreement about background
checks between campus community members, fueled by unresolved tensions between
security and privacy, has led many universities to adopt a patchwork of fragmented
background check policies. Many of these policies have been created and accepted without
careful consideration of the wide array of risks and complexities involved with background
checks. This policy analysis examined the experiences and history behind Georgia Institute
of Technology’s adoption of background check policy. This was achieved through
interviewing relevant constituents and analyzing of all available/related official policy
documents associated with Georgia Tech’s Pre-employment Background Check Policy and
Program. This dissertation presents a chronological account of the events and influences
associated with Georgia Tech’s adoption and revision of background check policy. Results
of this study offer valuable insights and recommendations for further study in order to assist
higher education policy makers and HR professionals at other universities in making more
informed decisions regarding the challenges involved with background check, and similar,
policy. Some of these insights include an awareness of societal tensions that exist between
privacy and security policy; the importance of understanding how national, local, and
organizational level triggering events have shaped and contributed to higher education
background check policy that is based on a general concern for security; and my

recommendation for further study into background check policy as it will relate to the higher

matriculation process.
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CHAPTER 1
BACKGROUND CHECKS IN HIGHER EDUCATION
Introduction to the Study

The purpose of this policy analysis was to examine the experiences and history
behind Georgia Institute of Technology’s (referred to as Georgia Tech throughout the
remainder of this dissertation) adoption of background check policy. Specifically, I sought
to understand early influences and what was learned and improved as the policy evolved and
changed. This was achieved through interviewing relevant constituents and analyzing of all
available/related official policy documents associated with Georgia Tech’s Pre-employment
Background Check Policy and Program. Through a deep understanding of background
check policy at Georgia Tech, my study offers valuable insights for other higher education
policy makers and HR professionals in making more informed decisions regarding the
challenges involved with background check, and similar, policy.

This first chapter is comprised of: (1) My opening statement that captures the
context and background framing my study within its specified area of inquiry; (2) An
introductory discussion of background check policy specifically at Georgia Tech; (3) An
introductory discussion on the relevancy of debates surrounding privacy vs. security. After
these introductory discussions this chapter concludes with my Statement of the Problem,
Purpose of the Study, and Research Question. The remaining roadmap of this entire
dissertation includes the following chapters: (2) Review of the Literature; (3) Policy and
Privacy Law; (4) Initial Research Approach, Methodology, and Method; (5) Data Inventory

& Analysis Technique; (6) Policy 8.1: Data and Analysis; (7) Summary and Final Comments.



Opening Statement

In the current higher education environment there exists controversies over campus
safety and security policy. Policy debates often emerge regarding what (and how much)
security is needed to keep campuses safe while at the same time respecting, as much as
possible, the privacy of staff and students. Fueling these debates are recent violent campus
incidents involving students and/or staff. As a direct consequence of the April 2007
Virginia Tech campus shootings, the Department of Education revised the Federal
Educational Rights and Privacy Act (referred to as “FERPA” throughout the remainder of
this dissertation). Announced in December 2008 and effective as of February 2009, “the
new rules try to strike a better balance between privacy and safety.”' These new FERPA
rules may help moving forward; however, unresolved campus tensions between privacy and
security still exist. These tensions have led some campus communities toward adopting a
patchwork of fragmented background check policies that do not include careful
consideration of the wide array of risks and complexities involved with background checks.

For many years, the use of extensive background checks in the business-corporate
sector has included pre-employment investigations of private information such as criminal
histories, driving records, and personal credit. According to a Society for Human Resource
Management (SHRM) report, from 1996 to 2004, the frequency of these investigations has

increased.” In 2010, SHRM followed-up with similar surveys that reported very close results

! Peter Lake, "Student-Privacy Rules Show a Renewed Trust in Colleges," Chronicle of Higher
Education 55, no. 22 (2009): A72.

2 Evren Esen, SHRM Workplace Violence Survey. Alexandria, VA: Society for Human Resource
Management, 2004. Survey Report. “In June 2003, the Society for Human Resource Management (SHRM)
conducted the Workplace Violence Survey to determine the prevalence of violence in today’s organizations,
the steps companies take to prepare for and prevent violence, and how they deal with the aftermath of
violence.” (P. IV) “How do organizations investigate the backgrounds of potential employees? Figure 17
depicts these results. Reference checks (80%), criminal background checks (80%) and previous work history
(79%) are the most common methods according to HR professionals. The percentage of organizations that



compared to 2004. The 2010 report indicated that 80% of organizations conducted criminal
history searches, 76% of organizations conducted reference checks, and 79% conducted
drug testing for either all job candidates offered positions, selected candidates for safety
sensitive positions, or when testing was required by law.” Credit histories are used more
infrequently than the above mentioned background checks. According to the 2010 SHRM
report on credit histories only 13% of organizations surveyed conducted credit histories on
all job candidates. Of the organizations surveyed, 91% reported only using credit histories
primarily for positions with a fiduciary duty."

The American Association of University Professors (AAUP) released a public
statement on background checks in March 2004, which addressed several significant
questions and problems surrounding the perceived need for, and use of, extensive pre-
employment background checks in higher education.” The release of this 2004 statement
was strong evidence that the topic had entered the mainstream of higher education policy

issues. In a more formal follow-up regarding its stance on the topic, the AAUP, in the fall of

perform criminal background checks in 2003 is up from 51% in the 1996 survey. More employers are using
credit checks in 2003 (35%) compared to in 1996 (19%). These efforts show that organizations are using a
host of ways to check up on new employees they intend to bring into the workplace.” (For more specifics
and this quote see figure 17 on p. 19 of this SHRM Report).

3 Society for Human Resource Management, 2010 Survey Reports. See full Criminal History Report
at: http://www.shrm.org/research/surveyfindings/articles/ pages/backgroundcheckcriminalchecks.aspx Internet;

accessed 26 April, 2012. See full Reference Checking Report at:
http:/ /www.shrm.org/Research/SurveyFindings/ Articles/Pages/ConductingReferenceBackgroundChecks.aspx

Internet; accessed 26 April, 2012. See full Drug Testing Report at:
http://www.shrm.org/Research/SurveyFindings/ Articles /Pages/BackgroundCheckDrugTesting.aspx Internet;
accessed 26 April, 2012.

4 Society for Human Resource Management, 2010 Survey Reports. See full Credit History Report at:

http:/ /www.shrm.org/research/surveyfindings/articles/ pages/backgroundcheckingimplications.aspx Internet;
accessed 26 April, 2012.

5 Matthew W Finkin, Robert C. Post, and Judith J. Thomson, "Verification and Trust: Background
Investigations Preceding Faculty Appointment." Acadene v90, no2 (2004): 113-114. This AAUP statement
highlights the many, usually unquestioned and unaddressed, concerns surrounding the consideration to
conduct extensive background checks at a higher education institution. One of the main foci of this study is
exploring the concerns brought forward in this statement as well as their competing arguments.


http://www.shrm.org/research/surveyfindings/articles/pages/backgroundcheckcriminalchecks.aspx
http://www.shrm.org/Research/SurveyFindings/Articles/Pages/ConductingReferenceBackgroundChecks.aspx
http://www.shrm.org/Research/SurveyFindings/Articles/Pages/BackgroundCheckDrugTesting.aspx
http://www.shrm.org/research/surveyfindings/articles/pages/backgroundcheckingimplications.aspx

2000, published an updated Policy Documents and Reports (widely known as the Redbook in the
academic community). In this tenth edition, the Redbook included the 2004 statement
regarding background investigations preceding faculty appointments (making it a permanent
addition to the AAUP Policies and Reports).’

In The Chronicle of Higher Education, Smallwood and Vinik have also emphasized the
importance of the topic. In September 2003, Smallwood released the story of Paul Krueger.
Paul Krueger was a Pennsylvania State University professor with multiple murder
convictions in his criminal history which were unknown to several of his past higher
education employers. The events surrounding Krueger served as one of the major catalysts
sparking debates about whether criminal history searches are appropriate in higher
education.” In a more recent report (May 2005), Vinik highlighted three main factors
contributing to the growing support for extensive pre-employment background checking in
higher education.® Factor one is improved use and availability of electronic data-collection
techniques, making it quicker and easier to obtain personal information on applicants.
Factor two is a change in the legal atmosphere due to high-dollar judicial verdicts against

organizations and institutions for negligent hiring.” These verdicts have forced employers to

6 American Association of University Professors, Policy Documents & Reports 10th ed. (Washington,
D.C.: American Association of University Professors, 2006), 51-53.

7 Scott Smallwood, "The Price of Murder: A Triple Homicide Haunts a Professor Who Thought He
Had Already Paid for His Crime," Chronicle of Higher Education, v50, no. n3 (2003): pA8. Paul Krueger held
several higher education academic positions, including visiting professor at Idaho State University, assistant
professor at Augustana College, and assistant professor at Penn State. Krueger was convicted of murder in
Texas during his teenage years and served thirteen years in a state penitentiary. See full story for detailed
personal interviews and quoted statements from Krueger regarding the events. This event was perhaps the
most high-profile incident of a person slipping under the radar of the screening mechanisms of the academic
guild.

8 Frank D. Vinik, "Why Background Checks Matter in Academe" Chronicle of Higher Education, 51,
no. 38 (2005): B13.

°Fora comprehensive review of the legal concerns surrounding negligent hiring see Rodolfo A.
Camacho, "How to Avoid Negligent Hiring Litigation," Whittier Law Review 14, no. 4 (1993): 787-807.



become more conscious of potential liability. Factor three is a major social shift triggered by
the terrorist attacks in New York City on September 117, 2001. After this event “people are
accepting greater intrusions into their privacy if it helps protect their communities.”" These
technological improvements, judicial decisions, and social changes have strengthened
support for extensive pre-employment background check policy in higher education, but the
AAUP has warned of several concerns that warrant attention. First, these types of searches
can be “highly invasive of an applicant’s privacy and potentially very damaging.” Second,
“the probative value of criminal records is often small because such records are notoriously
imprecise.” Third, the AAUP does recognize that incidents of faculty credential
misrepresentation are “not totally foreign in higher education,” but “such sensational
incidents are fortunately few.” And, most important, the AAUP states that “this interest in
background checks has arisen despite the absence of any systematic study of the need for the

information such checks might produce.”11

Background Check Policy at Georgia Tech
During the summer of 2005, Georgia Tech implemented the Georgia Tech Human
Resources Background Check Policy 8.1 (referred to as “Policy 8.1 throughout the
remainder of this dissertation). Policy 8.1, at that time, required a mandatory pre-
employment background check for a select group of part-time and full-time classified, non-
faculty, positions. Two years later background check policy was on the agenda of the annual

University System of Georgia Board of Regents (BOR) fiscal affairs meeting held June 17-

10 Frank D. Vinik, "Why Background Checks Matter in Academe," B13.

11 Matthew W Finkin, Robert C. Post, and Judith J. Thomson, "Verification and Trust,” 113-114.



20™,2007. In the meeting summary, William Bowes reported that the BOR sanctioned a
university system-wide initiative compelling every public higher education institute in
Georgia to adopt a pre-employment background check policy (which included all faculty and
staff hiring).”” These initiatives were strong examples that the use of extensive pre-

employment background checking was taking a firm hold in higher education.

The Privacy vs. Security Debate

Many of the controversies about background checks in higher education are centered
around, or are related to, privacy and/or secutrity. Therefore, this dissertation would be
incomplete without discussion of these two topics. However, it is important to note that
security and privacy (especially privacy law) are both elaborate subjects. This dissertation
focused specifically on a single background check policy at one higher education institution.
Therefore, my discussions on security, privacy, and privacy law were limited only to the most
relevant aspects of these topics as each related to the focus of my study. Further
review/examination on privacy and security would be better left to studies devoted

individually to each of these complex topics.

Statement of the Problem
Policy Based on Fear
Currently a climate of fear looms over campuses given recent high-profile campus
tragedies involving staff and/or students. Examples include the 2007 Virginia Tech

massacre, the 2008 Northern Illinois shootings, and the more recent 2010 story of Amy

12 William R. Bowes (Vice Chancellor for BOR fiscal affairs), Fiscal Affairs Issues, CBO Annual
Meeting (University System of Ga.) St. Simons Island: University System of Georgia, 2007.



Bishop, a University of Alabama professor who shot and killed three of her colleagues
during a faculty meeting.” In the wake of these events, campuses nationwide have exerted
elaborate change efforts, including more sophisticated campus emergency response systems,
increased crime prevention techniques, and, of course, adoption of background check policy.
However, as asserted by the AAUP this increased attention to background checks has arisen
during an absence of systematic studies regarding the need for the information such checks
might produce.

James Fox reminds us that in the wake of tragedies like Virginia Tech and Northern
Illinois, our society “often embraces, and even demands, extreme responses to extreme and
aberrational behavior.” Such actions, “in hindsight, are not always prudent” and can
sometimes open organizations to more, rather than less, potential harm or danger.14 For
example, in 2009 Hughes, Hertz, and White reported that U.S. higher education is “at the
early stages of implementation of more comprehensive criminal background check policies
and procedures on campuses.” Without careful consideration of the wide array of risks and
complexities involved with background check policy, standard procedures could lead to a
“fragmented approach.” "

A fragmented approach to the CBC [criminal background check] process, in terms of

policy, process and evaluation procedures, suggests that many institutions of higher

'3 The details and importance of these events are discussed further in the literature review of this
dissertation.

' James Alan Fox, "Fueling a Contagion of Campus Bloodshed," Chronicle of Higher Education 54,
no. 25 (2008): A36.

15 Stephanie Hughes, Rebecca J. White, and Giles Hertz, "Criminal Background Checks in U.S.
Higher Education: A Review of Policy Developments, Process Implementations and Post-Results Evaluation
Procedures," Unpublished Manuscript, 2009. This manuscript is a copy of the authors” report of their online
survey designed to provide “an updated view of the policy developments, process implementations, and
post-results evaluation procedures of those colleges and universities employing criminal background checks
as a risk mitigation tool.” p. 20 The goals of this manuscript are perhaps the closest I have found within the
literature that align with the goals of this dissertation.



education may be vulnerable to a host of civil liability claims. As such, these

institutions need to develop more consistent and comprehensive approaches to

mitigating their risk, and do so without delay."

Hughes, White, and Hertz also report that as of 2007, forty-two percent of surveyed
higher education human resource professionals indicated that their campuses utilize criminal
background checks on all types of employees, while the AAUP argues for an assessment of
the call for criminal background checks based on a “principle of proportionality.”"” As
stated by Finklin, Post, and Thomson, a principle of proportionality “prohibits the adoption
of a general policy of searching for criminal records, if any, of all applicants for all faculty
positions.”"® This lack of agreement between campus community members has influenced
many universities to “adopt a patchwork of policies” covering background checks. This
leads to “a lack consistency in application” among the wide variety constituencies on

. . 1
uanﬁfSlty Campuses. ’

Lack of Systematic Peer Reviewed Studies

My searches within the literature support the AAUP’s claim regarding a lack of
sufficient systematic studies about background check policy in higher education. Coopet,
Fusarelli, and Randall agree that even with the increase of research on policy implementation

processes in the 1960s and 1970s, more recent interest in policy implementation has

1% 1bid., 26.

g, Hughes, R.J. White, & G. Hertz, "Best Practices in Background Check Policy Development,
Utilization, and Evaluation." 2007. Cited in Stephanie Hughes, Rebecca J. White, and Giles Hertz, "A New
Technique for Mitigating Risk on US College Campuses," Journal of Higher Education Policy and Management
30, no. 3 (2008): 309-318.

18 Finkin, Post, and Thomson, "Verification and Trust,” 113-114.

' Stephanie Hughes, Rebecca J. White, and Giles Hertz, "A New Technique for Mitigating Risk on
US College Campuses," Journal of Higher Education Policy and Management 30, no. 3 (2008): 309-318.



noticeably declined in the past approximate twenty years. Much of the research that does
exist on policy implementation “fails to consider the origins of policies, an important factor
affecting successful implementation.” Cooper, Fusarelli, and Randall further espouse that
traditional policy studies often become entrenched in a “fallacy of presentism” - the
tendency in policy studies to ignore the effects of past policies and their programmatic,
institutional, cultural, and organizational histories.”” Prudent policy decision-makers in
higher education should arrive at conclusions by acquiring as much information as possible
and then rely on informed judgment (a combination of reliable researched data, logical
inference, and the right amount of common sense).

In this case, literature exists regarding background check policy and practice;
however, there is a very limited amount written about background check policy specifically
in higher education. Much of this general literature on background checks are publications
that are not peer-reviewed or scholarly in format. Some of these publications are written by
leaders in the business of providing background checks, who are promoting their own
services rather than providing an overview of the topic. There is also literature that attempts
to provide advice on the subject, but it is often fragmented and incomplete, providing only a
piece of the subject, unsubstantiated claims, and/or mere warnings of legal pitfalls.

This lack of systematic peer-reviewed studies promotes a propensity for higher
education policy makers, human resource (HR) professionals, and (potentially) college
admissions officials to make important policy decisions based on fear of another tragedy,
limited information, and/or popular belief alone. This calls for change, because “with the

increasing need for risk mitigation and the resulting controversy arising from attempts to

0 Bruce S. Cooper, Lance D. Fusarelli, and E. Vance Randall, Better Policies, Better Schools: Theories
and Applications (Boston: Allyn and Bacon, 2004), 85.
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institute risk mitigation programs, there is a need for university administrators to better
understand the current state of such policies and programs on campuses.””' Considering
policy initiatives without the assistance and support of scholarly research can contribute to
difficulties for higher education, especially when grappling with a topic that can have serious
reputation and financial consequences if not handled with substantial prudence. Or as
Alford argues, action can be taken in the absence of research supporting policy decisions,
however an initiative is “more likely to have desired consequences if the actors have
knowledge of historically analogous situations and the potential consequences of action.””

Much of the literature I have reviewed poses important questions, but most authors
fail to answer them, leaving open the assumption that merely contemplating the issues and
questions surrounding higher education background check policy is sufficient. Merely
discussing the concerns of the competing arguments is insufficient; what is needed is an
examination of the history and experiences behind a specific background check policy at a
single higher education institution in order to improve the understanding and practice of
same or similar policies.

Purpose of the Study

This study was designed to attend to the concerns expressed by the AAUP with
regard to a lack of systematic studies on extensive background check policy in higher
education. This study also helps provide knowledge in order to help address the assertion of

Hughes, White, and Hertz’s that universities have adopted a “patchwork” of background

21 Stephanie Hughes and Rebecca White, "Risk Mitigation in Higher Education: An Overview of the
Use of Background Checks on Campus," CUPA-HR Journal 57, no. 2 (2006): 23-32

22 Robert R. Alford, The Craft of Inquiry: Theories, Methods, Evidence (New York: Oxford University
Press, 1998), 25. Alford also states “An action agenda must be translated into both theoretical and empirical
questions if research is to be potentially relevant to social action or social policy,” p.25.
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check policies that “lack consistency in application.”” For example, in a survey study
conducted by Hughes, White, and Hertz, 132 out of 247 higher education human resource
personnel responded to various questions about their campus background check practices.
The survey data revealed that “institutions reporting a centralized process for hiring were far
less likely to have a written policy” for actions taken in response to negative findings in
background checks. Further, “research on the processes in organizations that lead to written
policy may shed light on this finding.”* In response to this assertion I examined Georgia
Tech’s adoption and early influences of formal background check policy. Through my
qualitative research, as defined by Stake, my efforts and perhaps other “vicarious
experiences’” can serve as “‘an important basis for refining action options and expectations”
for same or similar policy.”

The main purpose of this study was to examine the history and experiences of
Georgia Tech’s adoption of background check policy with particular emphasis on what was
learned and improved as the policy evolved and changed. This was achieved through
interviewing relevant constituents and analyzing of all available/related official policy
documents associated with Georgia Tech’s Pre-employment Background Check Policy and
Program. This study offers a documented experience for higher education policy makers

and HR professionals at other universities to use as an analogous situation in order to

2 Stephanie Hughes, Rebecca J. White, and Giles Hertz, "A New Technique for Mitigating Risk,”
309-318.

2 Stephanie Hughes, Rebecca J. White, and Giles Hertz, "Criminal Background Checks in U.S.
Higher Education: A Review of Policy Developments,” 20.

25 Robert E. Stake, "Qualitative Case Studies." ed. Norman K. Denzin and Yvonna S. Lincoln, The
Sage Handbook of Qualitative Research (Thousand Oaks: Sage Publications, 2005), 445 & 460. Stake’s work on
qualitative case studies, namely his interpretation of intrinsic, instrumental & multiple case study approach,
serve as a basis for understanding the purpose(s) of this study. My emphasis here refers to this study’s
possible benefits as an instrumental case study.



formulate more informed decisions (not based on emotional reactions to recent campus
tragedies) regarding the use or non-use of same or similar policy.
Research Question
This study broadly addresses the following: What were the most important events
and policy 8.1 modifications, over approximately the past ten years, that influenced and
challenged the Georgia Tech administration to consider, adopt, and revise a formal

background check policy?

12



CHAPTER 2
REVIEW OF THE LITERATURE
Overview

The purpose of this policy analysis was to examine the experiences, challenges, and
history behind adoption of background check policy at Georgia Tech. Specifically, I sought
to understand the policy’s initial influences and what was learned and improved as the policy
evolved and changed. Through this understanding, my study offers valuable insights for
other higher education policy makers and HR professionals in making more informed
decisions regarding same or similar policy.

This chapter begins with a detailed description of my initial literature search strategy
which included: (1) Identification of preliminary sources; (2) Identification of primary
research journals; and (3) Use of professional networks. Next is a brief statement
highlighting the reasons why there were limited peer-reviewed publications relating to my
study (mostly due to the fact this specific field of inquiry is relatively young and unexplored).
The chapter continues with an explanation of how I framed basic questions directly related
to my study to help guide my literature search. Through answering these basic questions, I
was able to critically discuss the literature focusing on the most prevalent and important
themes that emerged during and after my reading. Concluding this chapter is a literature
review summary in order to identify the most important key points mentioned in the review.
It is important to note that as I conducted my review I approached the procedure as a
continual process from beginning to end, keeping in mind that the review needed to be

flexible and recursive as my study unfolded.

13
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Literature Search Strategy
Following the advice of Mertens in that it “is always a good idea to carefully
document your search strategy,” she identifies three sub-steps within her literature reviewing
technique. These include identifying preliminary sources, identifying primary research
26

journals, and accessing personal networks (which I discuss in more detail in chapter 4).

Within these sub-groups I utilized the following processes for each.

Identification of Preliminary Sources

The foci in my initial search were to gain a general exposure to the literature and to
identify patterns within related publications. I searched for the most common journals that
circulated information pertaining to background check policy in higher education, and 1
looked for authors who were cited frequently in similar publications. Using Georgia State
University’s online library “browse by subject” search option, the subjects “business,”

2% <¢

“education,” “general research guide,” and “public administration” provided an ample list of

databases for identification of my preliminary sources.”

26 Donna M. Mertens, "Literature Review and Research Problems," Book Chapter in Research and
Evaluation in Education and Psychology: Integrating Diversity with Quantitative, Qualitative, and Mixed Methods
(Thousand Oaks, Calif.: Sage Publications, 2005): 87-113. “Preliminary sources include databases, abstracts,
and indexes that contain a compilation of bibliographic information, abstracts, and sometimes full-text
articles for a wide range of topics.” p. 93 Mertens identifies primary research journals as those that I am
already aware of that would logically publish reliable information pertinent to my topic or research
questions. Primary research journals are also uncovered through the process of identifying preliminary
sources. This is accomplished by “examining the reference lists found at the end of relevant journal articles
or books.” p. 95. Mertens recommends communicating with people who are doing work in areas related to
my interest/study. Mertens lists examples, including people at my own institution and people I meet
through professional associations or organized conferences. “Talking to people who have completed related
work can reveal sources that you were unaware of, such as unpublished research reports, and provide you
with leads from work that is in progress.” p. 95

27 Business (sub-headings “Company Profiles,” “Business News/Industry Trade Publications” and
“Scholarly / Peer-Reviewed Journals”) listed Business and Company Resource Center (at GALE), Business
Source Premier: Enhanced Business Searching Interface (at EBSCOhost), ABI/INFORM Complete (at
ProQuest), and JSTOR; Education listed Academic Search Premier (at EBSCOhost), ERIC (at EBSCOhost),
and JSTOR; General Research Guide listed Academic Search Premier (at EBSCOhost) and Research Library
(at ProQuest); Public Administration (sub-headings “Articles,” “Policy Briefs,” and “Public Policy”) listed


http://stacks.gsu.edu:2048/login?url=http://infotrac.galegroup.com/itweb/atla29738?db=BCRC-7
http://www.galileo.usg.edu/express?link=zbba
http://www.galileo.usg.edu/express?link=zbba
http://www.galileo.usg.edu/express?link=zuca
http://www.galileo.usg.edu/express?link=zuca
http://stacks.gsu.edu:2048/login?url=http://www.jstor.org
http://www.galileo.usg.edu/express?link=zbap
http://www.galileo.usg.edu/express?link=zber
http://stacks.gsu.edu:2048/login?url=http://www.jstor.org
http://www.galileo.usg.edu/express?link=zbap
http://www.galileo.usg.edu/express?link=zurl
http://www.galileo.usg.edu/express?link=zurl
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Online Resources Search Method

Using four major databases (EBSCOhost, ProQuest, GALE, and JSTOR), I
identified literature on background check policy in higher education using the following key
word search terms/phrases: “higher education human resource policy,” “higher education
pre-employment,” and “background checks.” Without limiting the search to peer-reviewed
works, the number of publications listed was somewhat unmanageable (sometimes
producing thousands of publications, especially with the search term/phrase “background
checks”). Many of these non-peer-reviewed works are articles in popular HR magazines,
legal reviews, newspapers, and advertisements, and very few are specifically written about
pre-employment background check policy in higher education. Some of these general
publications are by leaders in the business of providing background checks, who are
obviously promoting their own services (not appropriate for this study). For example, in a
Risk Management article, Stefan Keller proposes a “real-wotld cost/benefit analysis” in which
he compares the benefit of background checks to oil changes in a car.”® This analogy may
have surface value for anyone looking for laymen terms to explain the benefits behind
background checks. However, Keller contributes nothing toward understanding any of the
larger issues (privacy, security, etc.) surrounding use or non-use of background checks. Ron

Lashier, vice president for employment screening provider HireRight, takes a different

ABI/INFORM Complete (at ProQuest), PAIS International, Academic Search Premier (at EBSCOhost),
Business Source Premier: Enhanced Business Searching Interface (at EBSCOhost), PolicyFile, and ERIC (at
EBSCOhost).

28 Stefan Keller, "Employee Screening: A Real-World Cost/Benefit Analysis," Risk Management 51,
no. 11 (2004): 28-32 Keller (president of the Pennsylvania based company Truescreen, “a provider of
targeted background investigation, drug testing, and DOT compliance services” p.32) presents four
scenarios of negligent hiring cases and references a 2001 report from “Public Personnel Management”
claiming that employers have lost 79% of negligent hiring cases and “settlements average $1.6million.” I
located Public Personnel Management at http:/ /www.findarticles.com/p/articles/mi_qa3779 and found two
articles in 2001 pertaining to background checks and negligent hiring. Both articles were listed as “deleted”
however, I was offered a free trip to Hawaii, three spyware downloads, and an invitation to an online dating
site among the thirteen web pop-ups and side bar advertisements.



http://www.galileo.usg.edu/express?link=zuca
http://stacks.gsu.edu:2048/login?url=http://www.csa.com/htbin/dbrng.cgi?username=gsu7&access=gsu76&db=pais-set-c
http://www.galileo.usg.edu/express?link=zbap
http://www.galileo.usg.edu/express?link=zbba
http://stacks.gsu.edu:2048/login?url=http://www.policyfile.com
http://www.galileo.usg.edu/express?link=zber
http://www.galileo.usg.edu/express?link=zber
http://www.findarticles.com/p/articles/mi_qa3779
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approach claiming that “up to 80 percent of organizations now perform some kind of
criminal background check.” Lashier also claims that “organizations still tend to make many
mistakes in their screening procedures and practices” and lists six of these mistakes.”
Within the general non-peer-reviewed publications, there is also some literature that
attempts to provide sound advice, but it is often fragmented, merely providing a piece of the
subject, unsubstantiated claims, and/or mere warnings of legal pitfalls. For example,
Jennifer Schramm’s article in HRMagazine discusses improvements in technology and their
effects on lowering the costs to conduct background checks; Darlene Clabault’s article gives
advice about walking “the fine line between violating privacy” and investigating an
applicant’s employment history; and an article in Fair Employment Practices Guidelines stresses
the need for a solid defense against negligent hiring suits.” T found that some of these non-
peer-reviewed publications pose important questions, but most fail to answer them, leaving
open the assumption that merely contemplating the issues and questions surrounding
background checks is sufficient. I assert that discussing the concerns of the competing
arguments is insufficient, but the pursuit of examining actual challenges encountered with

same or similar policy initiatives is more appropriate.

2 Ron Lashier, "6 Big Mistakes & How to Avoid Them," Security 42, no. 7 (2005): 26N Lashier
provides no reference or supporting documentation regarding his 80% calculation/claim. Lashier’s six
mistakes each recommend a type of pre-employment check that should be done and the final mistake
stresses against manual internal processes. The final sentence reads “for more information, visit
www.hireright.com” I found it very difficult to trust Lashier’s claims and assertions, especially since his
motivations are so obviously fueled by his intentions to promote the services of his company. p. 26N-26P

30 See Jennifer Schramm, "Background Checking," HRMagazine 50, no. 1 (2005): 128-128; Darlene, M.
Clabault "Background Checks: What You Need to Know," Compliance Magazine 12, no. 4 (2005): 18;
Anonymous. "Background Checks Provide Prevention and Defense." Fair Employment Practices Guidelines,
no. 555 (2002): 1


http://www.hireright.com/
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Identification of Primary Research Journals

During identification of preliminary sources I was able to locate some subject-related
peer-reviewed works with reference lists. Also, using the databases’ “suggested key word”
searches and “locate similar works” options, I was able to locate additional works which
were not identified using my initial three seatch terms/phrases. The following journals were
identified as primary sources of literature: Journal of Higher Education Policy and Management; The
Journal of Higher Education; Employment Relations Today; and Employee Relations Law Journal. The
following authors were identified as important within the field, having published more than
one work and/or producing a work that was essential to this study: Leslie Maxwell, Edward

Seidler, and Stephanie Hughes.

Limited Resources

It is important to note that while my review of the literature has been extensive, the
available publications specifically relating to my topic are limited. It is my impression that
this field of inquiry is relatively young and there are very few peer-reviewed publications.
Therefore, I have relied on news reports surrounding the debates and events connected to
background checks in higher education, especially those reported in the Chronicle of Higher
Education. These reports, while still contributing significantly to my study, need to be
considered with care in their assertions as each has not undergone the careful scrutiny

associated with a publication from peer-reviewed academic journal.
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Questions Guiding Literature Review

As Wallace and Wray recommend, I framed questions directly related to this
dissertation to help guide my literature search.”’ Also, Mertens warns that “in qualitative
research, typically the researcher will refine, modify, add, and even discard questions
throughout the study.” I followed Mertens’ advice and began “with broader questions that
could be modified in response to discoveries made” in the literature search.”? Some of the
questions I used include: (1) Are background checks in higher education a policy
management fad that will reach a peak and then die out or is the policy practice here to stay?
(2) Privacy and security; why are both important to the study of background check policy?
(3) What have been significant societal changes and/or events fueling controversies about
background check policy in higher education? (4) What are the most important, significant,
and reliable studies that have contributed to the study of background check policy in higher
education? Through answering these basic questions, I was able to narrow my literature
review to focus on the most prevalent and important themes that emerged during and after
my reading. According to Rubin and Rubin, utilizing published literature to propose
concepts and themes “is perfectly legitimate” and “doing so will help you later on if you are
trying to relate your findings to what others have already written.”” The following are

discussions about these major themes.

31 Mike Wallace and Alison Wray, Critical Reading and Writing for Postgraduates Sage Study Skills
(London: Sage publications, 2006), 130.

32 Donna M. Mertens, "Literature Review and Research Problems," 109. The use of broad
questions was used to address the literature, refining the questions in a constructive manner to meet the
needs of the study as it progressed.

% Herbert J. Rubin and Irene Rubin, Qualitative Interviewing: The Art of Hearing Data (Thousand
Oaks, Calif.: Sage Publications, 2005), 209.
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Background Check Policy in Higher Education: Management Fad or Bona Fide
Risk Management Practice.

Anyone who has worked in the higher education environment, especially for state
schools, has a general idea of the operational differences it has in comparison with the
corporate sector. According to Chaffee, management trends in higher education have a
predictable pattern. Usually at the introductory phase the system will be highly praised in the
higher education literature and institutions will enthusiastically inquire how best to
implement it. Next, the “publication of a number of case studies will appear, coupled with
testimonials to the system’s effectiveness.” Finally, both the term(s) used for the new trend
and the system itself “will gradually disappear from view.””* Whether background check
policy in higher education will follow this pattern is yet to be determined, but without well-
documented case studies to support or critique the practice, it will be difficult to forecast any
long-term value.

Robert Birnbaum also offers some interesting assertions in the area of studying
management trends in higher education. Birnbaum reminds us that as early as 1960, higher
education was not yet a legitimate field of scholarly inquiry. Before 1960, “only a few people
studied or wrote about higher education, and relatively few journals existed to publish work
in the field.” Fortunately, there is now much more interest in the nature and behavior of
higher education. Birnbaum, for example, highlights a peculiar criticism:

When critics of higher education ask, “Why can’t a college be more like a business?”

they take a narrow perspective. They refer to business’ presumed efficiency, but they

34 Ellen E Chaffee, Lawrence A. Sherr, Quality: Transforming Postsecondary Education (Washington,
D.C.: The George Washington University School of Education and Human Development, 1992), 133. Cited in
Robert Birnbaum, Management Fads in Higher Education: Where They Come from, What They Do, Why They Fail
(San Francisco: Jossey-Bass, 2000), 10.
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usually ignore business’ penchant for short-term expediency and golden parachutes.
They overlook the selection of board members by management, provision of stock
options for failed executives, and CEO salaries unrelated to company performance
and over four hundred times higher than that of the average factory worker.
Curiously, the question, “Why can’t a firm be more like a college?” is seldom asked.”
Birnbaum claims that business and higher education are, in fact, similar in that both
have a propensity to adopt new management techniques that often turn out to be fads.
Birnbaum does not align his use of the term “fad” with the negative connotation with which
it is often associated. On the contrary, Birnbaum uses the term “descriptively rather than
pejoratively to refer to something enjoying brief popularity.” Birnbaum believes that while
fads may fail, “they make important contributions to higher education.” Birnbaum defines
and warns of the dangers of management fads in that they are a “paradox of complexity and
simplicity.” Their central ideas may appear “brilliantly original” and “at the same time they
are so commonsensical” almost to a degree that they “defy disagreement.” In the general
media the “Case is put so simply, forcefully, and fashionably that any other view sounds
untenable, or even politically incorrect. The clarity of the message can lull the listener into
uncritical acceptance. Since everybody is saying these sorts of things, surely they must be

9537

right.””" Birnbaum’s discussion of management fads highlights that acceptance of
background check policy in higher education may indeed be appropriate; however,

“uncritical acceptance” is not. Fads can be helpful “when they provide managers with new

insights that can be incorporated into their professional practice.” But they can also be

3 Robert Birnbaum, Management Fads in Higher Education: Where They Come from, What They Do, Why
They Fail (San Francisco: Jossey-Bass, 2000), 30 & xiii.

% Ibid., 5.
%7 F.G Hilmer and L. Donaldson, Management Redeemed: Debunking the Fads That Undermine

Corporate Performance, New York: Free Press, 1996, cited in Birnbaum, Management Fads in Higher Education,
5.
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troublesome when they are “applied as formulas and implemented without the support of

organizational participants.”

Words of Caution on “Best Practices” in Policy Evaluation

Bardach cautions that when approaching the exercise of policy analysis researchers
must remain conscious of the elusiveness surrounding “the idea of a problem.” This idea of
a problem usually assumes that “people think there is something wrong with the world.”” Tt
is important to keep in mind that “wrong is a very debatable term.”

This relates to my above discussion on management fads and specifically in that
background check policy is supported a great deal under the assumption that as a risk
management tool it protects against the “problem” of unsafe campus environments and
negligent hiring lawsuits. Because of these perceived “problems,” background check policy
can and may be accepted under the blanket term of “best practice.” I agree with Bardach
that “a common criticism of the best practices research tradition is that it becomes
excessively enthusiastic about what appear to be good ideas before their worth is sufficiently
tested.”* This aligns closely with the AAUP’s concern that “interest in background checks
has arisen despite the absence of any systematic study of the need for the information such
checks might produce.”" 1 find good advice in Bardach’s warning that “people’s private
troubles cannot typically be ameliorated by even the most well-intentioned interventions.”

Even in circumstances where a reasonable amount of amelioration is possible and applicable

38 Birnbaum, Management Fads in Higher Education, xiv.

3 Eugene Bardach, A Practical Guide for Policy Analysis: The Eightfold Path to More Effective Problem
Solving (New York: Chatham House Publishers, Seven Bridges Press, 2000), 2.

0 1bid., 109.

41 Matthew W Finkin, Robert C. Post, and Judith J. Thomson, "Verification and Trust,” 113-114.
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“there are usually side effects.”™ Sometimes the price of these side effects may be

worthwhile, however “such calculations must be done carefully and scrupulously.””

Increased Use of Background Check Policy in Higher Education

In October 2006 The Chronicle of Higher Education reported that “colleges and
universities are requiring background checks of new staff members far more often than of
faculty members, but there are signs that trend may be changing.”** Results of an online
survey report conducted by Hughes and White provide an overview of “why and how risk
mitigation policies, in particular background checks, are being utilized in higher education.”*

Hughes and White argue that their survey is important because:

With the increased need for risk mitigation and the resulting controversy arising
from attempts to institute risk mitigation programs, there is a need for university
administrators to better understand the current state of such policies and programs
on campuses. The research . . . . is intended to examine the extent of the utilization

of background check policies among Division I and II higher education institutions

42 This is most likely what the AAUP had in mind when they warned that background checks can
be “highly invasive of an applicant’s privacy and potentially very damaging.”

43 Eugene Bardach, A Practical Guide for Policy Analysis, 3. This closely relates to my discussion
regarding the dangers of “uncritical acceptance.” For an example of a focused policy analysis see Bardach’s
text excerpted from the policy brief “Mandatory Minimum Drug Sentences: Throwing Away the Key of the
Taxpayer’s Money?” prepared by the RAND Corporation, 111-125. The key feature and relevance of this
excerpt is that long-term jail sentences for serious drug-related crimes have an intuitive and emotional
appeal. “They respond to deeply held beliefs about punishment for evil actions,” and in many cases these
sentences “ensure that, by removing a criminal from the streets, further crimes that would have been
committed will not be.” The Rand Corporation demonstrates that in light of this intuitive appeal (and
probably “uncritical acceptance”) if the demand for cocaine remains a jailed supplier is often replaced
quickly often without disrupting the illegal drug market. Reconsideration of mandatory long-term
sentences for drug trafficking is relevant especially in light of the high cost associated with incarceration in
comparison to the limited cocaine control resources. As Rand demonstrates, “if reducing consumption or
violence is the goal, more can be achieved by spending additional money arresting, prosecuting, and
sentencing dealers to standard prison terms than by spending it sentencing (fewer) dealers to longer,
mandatory terms.” 125.

44 Martin Van Der Werf, "Colleges Should Perform Background Checks on All New Hires,
Conference Panelist Says." Chronicle of Higher Education, 53, no. 8 (2006): A39

45 Hughes and White, "Risk Mitigation in Higher Education,” 23.
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in the United States, and to identify limitations encountered when trying to

implement such policies.*
Hughes and White’s online survey included fifteen questions, two of which were open-ended
“intended to provide additional contextual information regarding their current risk
management activities.” Of the 376 questionnaires sent to 321 Division I administrators and
55 Division II administrators, a total of 109 responded (28.98% response rate). As of the
date of the study, 82% conducted background checks on their employees. About 60% of
the Division I schools reported the use of an outsourced company to conduct the service,
while 26% of the Division II schools outsourced. “School size did not seem to affect the
decision to outsource background checks since the percentages were consistent across all

school sizes.”*

" However, the tenure of the respondent “did seem to have a relationship with
outsourcing. The longer the tenure of the respondent, the less likely their institution
engaged in outsourcing.” In general, “survey respondents who reported using background
checks indicated that their use has been valuable to their institutions.”*

Poston advocates that a university’s search for a new president is “one of the most
significant instances of shared governance in the life of a college or university, but it is also
one of the most challenging.” The long process involves the recruitment of (sometimes

many) outside consultants and advisors. Campus committees assigned to the task are

comprised of approximately nine to twenty members, both from the faculty and the

46 Tbid., 26.
47 Tbid., 27.
48 A full report of survey results for Hughes and White’s publication is available in the Fall/Winter

2006 CUP-HR Journal. The Oct. 13th, 2006 issue of The Chronicle of Higher Education also provides a summery
of their findings.
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governing board. The process involves several stages, one of which is background and
reference checking. Poston advises:

The search committee may charge a subcommittee with checking the references of
the fifteen to twenty-five candidates selected after the initial screening of credentials.
These are generally the references provided by the candidate. In this phase of the
search process, the committee usually refrains from contacting other possible
sources of information out of respect for the candidate's privacy. In the case of the
eight to ten candidates who become semi-finalists, additional sources of information
beyond those listed by the candidate may be contacted. A search consultant may be
useful at this point in the referencing process, particularly for conducting criminal
and media background checks. In the final phase of screening, anyone who might be
able to provide useful information on the candidate's leadership qualifications should
be contacted. Referencing by faculty members of the search committee who can
contact their counterparts at the candidate's campus is particulatly crucial at this
stage. Background information at this point can be obtained not only from telephone

calls but also from visits to the candidate's campus.”
Poston’s advice appears to follow a straightforward pattern that includes becoming more
and more detailed with every phase of the recruitment process. Each time the candidate
pool is narrowed the background checking becomes more acute. This is perhaps a good
strategy; however, institutions do not usually recruit a new president every week, month,
year, or even decade. So, is this strategy appropriate for regular staff and faculty members?

Springer reports that when the University of Texas proposed a background check
policy, “faculty concerns about privacy and a potential negative effect on recruiting led to a
very public debate.” University officials scaled back the policy in response to the faculty

concerns. The revised policy applied “only to ‘security sensitive’ positions.” It is perhaps

49 See Muriel E. Poston "Presidential Search Committee Checklist," AAUP Official Website, Issues in
Higher Education, p.4, unknown Year/Date retrieved September 22, 2007 at
http:/ /www.aaup.org/AAUP /issues/ governance/postart.htm



http://www.aaup.org/AAUP/issues/governance/postart.htm
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faculty concerns like these that influence most higher education institutions to implement
background checks “on a limited basis, and rarely apply them to faculty.”” By taking this
approach, the policy only targets certain positions rather than all new hires. In its policy, the
University of Texas had to articulate a clear definition of the term “security sensitive””' in

order to draw a clear delineation between positions requiring and not requiring background

checks.

Significant events fueling controversies about campus security and background
check policy in higher education
Strength of Emotional Impact

Cooper, Fusarelli, and Randall highlight the importance of “triggering events” and
how they shape, influence, and change policy initiatives and societal interests.” Triggering
events can often cause certain societal anxieties to appeat suddenly in the limelight and/or
disappear from view due to competing concerns. For example, the 2001 terrorist attack on
the New York City World Trade Center was a triggering incident that has significantly

influenced our societal interest in national security. Because of this incident, people are

50 Ann D. Springer, "Background Checks: When the Past Isn't Past," Academe 89, no. 2 (2003) March-
April Issue: 110.

51 See University of Texas online HR Policy Number 7.E.2 at
http:/ /www.utexas.edu/ policies/hoppm/07.E.02.html stating “Security sensitive position shall be
restricted to those positions described in Texas Education Code 51.215 (c) and Texas Government Code
411.094 (a) (2), as those sections may be amended from time to time. Positions/areas determined to be
security sensitive include those of executive and senior level administrators; those with responsibility for
providing patient care or for providing child care in a child-care facility, as that term is defined in Texas
Human Resources Code 42.002(3); and those with direct access to, or responsibility for, pharmaceuticals,
select agents, or controlled substances. Other security sensitive positions will be designated as provided in
Section B. (Other definitions available from Business Procedures Memorandum 29-11-02.)”

52 Bruce S. Cooper, Lance D. Fusarelli, and E. Vance Randall, Better Policies, Better Schools, 69.


http://www.utexas.edu/policies/hoppm/07.E.02.html
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accepting greater intrusions into their privacy if they believe it helps protect their
communities.

Thomas Birkland also discusses the importance of these types of events; however he
uses the term “focusing events.”” Birkland reminds us that these focusing events can (and
often do) attach an emotional element to policy agendas. A very specific and related
example of this was President George W. Bush’s promotion of the Patriot Act. Before
September 11", 2001 the Patriot Act would have been more scrutinized regarding the
authority it extends over the privacy of U.S. and foreign citizens. However, with the
emotional momentum behind it President Bush needed very little to convince the public or
Congress to pass the act into law. This aligns with Birkland’s claim that “one need not
necessarily have all the evidence in hand if one’s argument strikes a chord with the public

and decision makers.”*

Faculty Misrepresentation and Criminal Activity

One of the most common uses of background checks is for pre-employment
screening. Pre-employment background checks are most often justified by their potential
for finding application misrepresentation and histories of criminal activity. Incidents of
faculty application misrepresentation, whether deserving or not, seem to attract a lot of
attention. As mentioned in my opening statement, the story of Paul Krueger was a pivotal

triggering event, throwing the issue of background checks in higher education into an arena

5 Thomas A. Birkland, An Introduction to the Policy Process: Theories, Concepts, and Models of Public
Policy Making (Armonk, N.Y.: MLE. Sharpe, 2005). A focusing event according Birkland refers to “A sudden
event that can generate attention to public problems or issues, particularly issues and problems that are
actually or potentially harmful.” 101.

54 Ibid., 15. Birkland describes further, “Evidence and emotion play important roles in policy
making, and sometimes emotion gets the upper hand.” 17. For a more expanded discussion as well as some
related statistics on news coverage and congressional testimonies on the topic of terrorism see Birkland’s
case study, “The September 11 Attacks as a Focusing Event.” 120.
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of controversy. The fact that Krueger had held multiple academic positions in several states
(and institutions) before his homicide convictions became known to any of his employers
forced academia to reconsider its hiring practices. The events of Paul Krueger influenced
Pennsylvania State University’s policy leaders to adopt its own pre-employment background
check policy (effective February 9", 2004) specifically devoted to faculty hiring,
Pennsylvania State University followed up with an additional policy (July 1%, 2004) for non-
academic staff as well as creation of a campus procedures guideline for background and
reference check processes.™

Fossey and Vincent provide an account of Kimberly Harrington, a student of
Delgado Community College in Louisiana who was raped by her culinary arts part-time
instructor, John Veller. Veller was found guilty at the trial and sentenced to nine years in
prison. In a follow-up case, Harrington v. Louisiana State Board of Elementary and Secondary
Education (1998) a Louisiana appellate court ruled that Delgado Community College was
liable for the incident under the doctrine of negligent hiring.”® The importance of the
Harrington case is Fossey and Vincent’s claim that prior to Harrington, no higher education
institution had been found liable of negligent hiring based on the conduct of an academic
employee. Four years before the release of the 2004 AAUP statement,”’ Fossey and Vincent

made the prediction that:

5 See Penn State online HR Policy 95 at http://guru.psu.edu/policies/OHR/hr95.html; See Penn
State online HR Policy 96 http://guru.psu.edu/policies/ OHR/hr96.html; See Penn State References and
Background Check Guideline available at
http:/ /www.ohr.psu.edu/EmpRelations/Forms/Background CheckProcess.pdf

5% Richard Fossey and Gregory Vincent, "Should Colleges Conduct Criminal Background Checks
before Hiring Instructors? A Louisiana Court Says Yes," Journal of Personnel Evaluation in Education v14, n2
(2000): 193.

57 Finkin, Post, and Thomson, "Verification and Trust,” 113-114.


http://guru.psu.edu/policies/OHR/hr95.html
http://guru.psu.edu/policies/OHR/hr96.html
http://www.ohr.psu.edu/EmpRelations/Forms/BackgroundCheckProcess.pdf
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In the years to come, the haphazard, slightly careless way in which postsecondary

institutions often recruit faculty members may evolve until the hiring process in the

academic world begins to look increasingly like the more standardized process that

commonly prevails in the private industry.”®

The most recent high profile incident that has intensified the issue of pre-
employment background checks in higher education occurred at University of Alabama,
Huntsville on February 12, 2010. During a routine faculty meeting, biology professor Amy
Bishop shot and killed three faculty members and wounded three others. Her true
motivations for the killings are not fully substantiated; however, she was denied tenure in
March 2009. While it may be suspicious that these two events are related, according to
Bartlett et al., “People at Huntsville, and on other campuses, are reluctant to make a
connection between her murderous outburst and the vagaries of tenure.” Every year across
the United States “people are turned down for tenure, that's common, killing your colleagues
is not.””

News releases have reported that Dr. Bishop allegedly had a history of violence and
involvement in police investigations. In an article titled “For Professor, Fury Beneath the
Surface,” published in the New York Times, 20 February 2010, Shaila Dewan, Stephanie Saul,
and Katie Zezima reported that in 1994, Dr. Bishop and her husband were questioned in a
bomb plot at Harvard, where Dr. Bishop obtained her Ph.D. Allegedly Dr. Bishop and her
husband were suspects in the delivery of a letter bomb to Professor Paul Rosenberg, Dr.

Bishop’s supervisor at the time when she worked at the Harvard Children’s hospital of

neurology. In a previous 17 February 2010 New York Times article, “New Look at Killing

5% Richard Fossey and Gregory Vincent, "Should Colleges Conduct Criminal Background Checks
before Hiring Instructors?” 197.

% Thomas Bartlett, Robin Wilson, Paul Basken, David Glenn, and Josh Fischman, "In Alabama a
Scientist's Focus Turns Deadly," Chronicle of Higher Education, 56, no. 24 (2010): A8.
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of Brother of Professor,” Dewan and Zezima reported that in 2002 Dr. Bishop was charged
with assault. At a restaurant in Peabody, Massachusetts she had punched a woman in the
head. According to a police report, Dr. Bishop quarreled with the woman over the last
booster seat in the restaurant. “Dr. Bishop was sentenced to probation and prosecutors
recommended she take anger management classes, though it is not clear whether she did.”*
Also, when Dr. Bishop was 20 years old she was implicated, but not charged in the shooting
death of her brother, Seth Bishop, which was ruled accidental. Her mother told police
investigators that Amy had been trying to unload a shotgun when it went off. As of June,
2010 the case of her brothet’s shooting has been re-opened. After finding a set of missing
police records concerning the death of Seth Bishop the Norfolk County district attorney
released a statement saying that “there had been probable cause to charge Dr. Bishop with
assault with a dangerous weapon, carrying a dangerous weapon, and unlawful possession of
ammunition.”"'

Had Dr. Bishop actually been charged with any these violent crimes, a pre-
employment background check with a comprehensive criminal history search may have
influenced the University of Alabama hiring decision. Ray Garner, a spokesman for the
university in Huntsville, said that the university knew nothing of Dr. Bishop's violent past
when she was hired and that there were no indications of trouble in her personnel file. "We
did the normal academic background checks," Mr. Garner said, adding that Dr. Bishop had

letters of recommendation from Harvard and elsewhere. "She seemed pretty impeccable."®

60 Shaila Dewan and Katie Zezima, “New Look at Killing of Brother of Professor,” New York
Times, 17 February 2010, A11.
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On September 23", 2011 Laura Resten reported that Dr. Bishop had recently
pleaded not guilty by reason of mental disease or defect. Dr. Bishop remains in the Madison
County jail awaiting her trial scheduled for March 19®, 2012.” The overall outcome of the
University of Alabama shooting is yet to be determined; however, the incident contributes
significantly to increasing campus tensions between privacy and security as well as the debate
surrounding the need for more comprehensive background checks in higher education.
According to Sokolow, the shooting “will lead to calls for criminal background checks and
revised hiring practice,” however, “campus shooters rarely have reportable criminal histories
that would show up on a typical background screening.” This rationale supportts the
argument that criminal histories “are not predictive of mass shootings,” and Dr. Bishop’s
history, currently, only comprises of alleged and unproven crimes which “makes for media

fodder, but may not be effective prevention.”**

Violent Campus Crimes Involving Students

The Paul Kruger, John Veller, and Amy Bishop incidents have influenced higher
education officials either to adopt or at least to consider adopting stringent background
check policies. Because background checks have increased for university staff and faculty
members, is it possible, especially due to past and recent incidents of student violence, that
background checks may become part of the matriculation process? My readings within the

literature indicate that this will be a future topic of debate surrounding background checks in

63 Laura Resten, “Harvard PhD Appears in Court for Allegedly Murdering Colleagues,” The
Harvard Crimson, 23 September 2011 [journal online] available from
http:/ /www.thecrimson.com/article/2011/9/23/bishop-shot-harvard-broussard/; Internet; accessed 18
December 2011.
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Higher Education, 56, no. 25 (2010) A31.
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higher education. The following are discussions of student-related incidents fueling the fear
that tends to support increased use of background checks.

In August 1966, University of Texas student Charles Whitman, while on university
property, shot and killed 14 people (wounding several others). This event spurred fear and
sorrow across campuses in the United States and stands as one of the worst mass killings in
United States history. Approximately 40 years later on April 16, 2007 Virginia Tech student,
Seung-Hui Cho shot and killed 32 people on campus grounds in Blacksburg, Virginia.
Incidents such as these, and the more recent Northern Illinois University shooting on
February 14, 2008, trigger extremely emotional responses within campus communities.
Some responses are well thought out and executed with the due diligence expected from
higher education and public leaders. For example, Virginia Governor Tim Kaine quickly
established a panel of investigators to gather information about the events leading up to the
Virginia Tech incident. Gordon Davies, as a member of the Governor’s panel, reports that
they interviewed more than 200 people involved and/or connected with the event, including
(among others) the Virginia Tech president, faculty members, students, police, members of
Cho’s family, government officials, and staff members for the local hospitals who treated the
wounded.

The panel produced a report that advocates seven “crucial lessons learned.” Among
these seven, two are particularly relevant to this dissertation. First, the panel recommended,
“States should comply with the federal Gun Control Act” in that “all states should require
background checks for all firearms sales, whether from registered gun dealers or in personal

9565

transactions. Cho, having been previously identified as a potential threat to himself or

% Gordon K. Davies, "Connecting the Dots: Lessons from the Virginia Tech Shootings," Change: The
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others, may have been prevented (under federal law) from purchasing the firearms he used.
Second, what is needed is a better way to access student’s mental health records. More
specifically,

Records of immunization travel with us from early childhood through institution
after institution. But a college or university does not get records about
communicable diseases, not to mention serious mental health problems,
psychotropic medications (which a student may stop taking), or special education
programs that may have helped a student in high school. This information clearly
should not be used in admissions. But, later perhaps while choosing courses,
students might be asked to sign waivers allowing the institution access to their health
records. At the least, university staff should be expected to ask the parents of a

student whose behavior causes concern for access to her or his health records.®

Also in response to the Virginia Tech shooting, the Governor of Massachusetts,
Deval Patrick, commissioned four authorities in their respective related fields to research the
current and future state of United States campus safety.”” Their report, submitted to the
Massachusetts Department of Higher Education, claims, “Colleges must respond proactively
to the risk, as parents rightly expect a special level of care for their sons and daughters.””
The final report promoted 27 safety improvement recommendations within 6 categories

(eatly detection and prevention, physical and electronic security, campus police, mass

notification, policies and procedures, and emergency response). Recommendation number

% 1bid., 15.

57 These four authorities included: Daniel O'Neill, President and CEO, Applied Risk Management;
James Alan Fox, Ph.D., The Lipman Family Professor of Criminal Justice and Professor of Law, Policy and
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% Daniel O'Neill, James F Fox, Roger Depue, and Elizabeth Englander, Campus Violence Prevention
and Response: Best Practices for Massachusetts Higher Education. 2008. See full report available at:
http:/ /www.mass.edu/library /Reports/ CampusViolencePreventionAndResponse.pdf Internet; accessed
18 September 2010.



http://www.mass.edu/library/Reports/CampusViolencePreventionAndResponse.pdf

33

19 (within the policies and procedures category) advocates that “graduate student applicants
should be directly queried regarding any unusual academic histories, as well as criminal
records and disciplinary actions.””

While the recommendations listed in these reports appear reasonable and
noteworthy, Fox reminds us that some reactions to tragedy are not prudent and “over
preparing students unreasonably risks intensifying their fears and anxiety.” For example, in
the wake of the shootings at Virginia Tech and Northern Illinois “two dads in Massachusetts
formed a security company to produce and sell special backpacks lined with bullet deflecting
shields,” probably not considering the fact that it might not be a good idea to carry extra
weight when attempting to flee from a dangerous scene.”” Also, a number of state legislators
have been “considering bills that would allow people to carry concealed weapons on college
campuses.” Villahermosa reports that while “some of these legislative bills have been
defeated, they may be reintroduced, or other states may introduce similar measures.””' Thus,
colleges should carefully consider the consequences involved with having armed faculty,
staff, and students on their campuses.

From a strict financial perspective these and similar safety-related policy changes
would invariably divert funds away from the primary missions of a university (research,
teaching, and service). Perhaps those legislatures advocating more weapons on campus need
to be reminded that “notwithstanding recent episodes, for the 18 million college students in

America, the odds of being murdered on campus are so low one might need a course in

college math to calibrate them.” And as with any tragedy, “our society often embraces and

* Ibid., v.
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even demands extreme responses to extreme and aberrational behavior, and such actions, in
hindsight, aren’t always prudent.””

Finally, Eric Hoover reports that Gwendolyn J. Dungy, executive director of the
National Associating of Student Personnel Administrators, predicted that “Shots Fired,” a
training video that recreates a campus shooting will be in high demand. This is because
“people are grasping at anything that could be a resource; nobody wants to look as if they

9573

didn’t prepare.

Importance of Privacy Law and Security to Background Check Policy
The Patriot Act

Debates surrounding the Patriot Act provide a viable platform for discussing
background check policy. One could argue that the Patriot Act is somewhat of a parent
policy, at the federal level, to background check policy in higher education. Like the events
of September 11", 2001 it served as a triggering (or focusing) event invoking high impacting
influence over our nation’s increased need for security.

Birkland discusses security and liberty as conflicting policy goals in his case study
“The Patriot Act: Security verses Liberty after September 11.” Signed into law October 26",
2001, the Patriot Act empowered government agencies, most notably the Central
Intelligence Agency (CIA) and the Federal Bureau of Investigation (FBI), with additional

authority. Under the law, “the CIA is empowered to direct FBI domestic surveillance
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operations for the first time.” Also, the CIA is now permitted to “acquire evidence obtained
by criminal wire taps and federal grand juries.””

Birkland describes how critics of the Patriot Act espouse that the act “erodes the
liberties guaranteed under the Constitution” and it “places security higher than liberty.” The
controversies over the Patriot Act are not surrounding the question of whether or not the
U.S. should defend against terrorism. The concerns are more about “whether the act goes
so far in the name of security-whether it really promotes it or not-that the very liberties on
which the nation was founded are undermined.”” Tt is not my purpose or intention to
contest or support these debates. However, it is important to note the seemingly temporary
emotional fervor that supported the relinquishment of some of our civil liberties. This shift
in increased governmental power by the president was perhaps achieved through what
Agamben would refer to as a “State of Exception.””

As noted in my opening statement, Vinik identifies major factors contributing to the
growing support for extensive pre-employment background checking in higher education.”
One of these is improved use of technology and availability of electronic data-collection
making it quicker and easier to obtain personal (and often very private and sensitive)

information. This increased use and availability of electronic data has also increased the

sensitivity and debates surrounding privacy and sensitive data in general (not just pre-
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employment application information). Cate identifies the complexity of privacy issues and
explains that

yet for all the passion that surrounds discussion about privacy, and the recent

attention devoted to electronic privacy, surprisingly little consensus exists regarding

what “privacy” means, especially with regard to the variety of contexts in which
privacy issues are raised; what values are served, or compromised, by extending
further legal protection to privacy; what values are affected by existing and proposed

measures designed to protect privacy; and what principles should undergird a

sensitive balancing of those values, particularly in light of privacy’s many definitions,

contexts, and sources of legal protection.78
In other words “privacy is not an absolute;” it is very subjective and contextual. Itis
“neither inherently beneficial nor harmful.” Rather, the term connotes “a complex
aggregation of positive and negative attributes.” And to complicate the subject even further,
“privacy interests at stake in any given situation may vary from the profound to the trivial,
and that valuation will depend significantly on who is making it.””

Cate also identifies major privacy issues which are the subject of ongoing and
extensive debate among government officials, business leaders, and academics. These issues
can be “divided generally” into five categories: intellectual property; application of the first
amendment; economic issues; multinational impact and regulation; and privacy, security, and
encryption. The importance of these issues and “the urgency of resolving them are
exacerbated by the fact that more data than ever before are being made available and in a

digital format.” According to Cate, there are four reasons for this surge of electronic data.

First, more than ever before digital information is “easier to generate, manipulate, transmit,

78 Fred H. Cate, Privacy in the Information Age (Washington, D.C.: Brookings Inst. Press, 1997), 3.

79 Ibid., 31.
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and store.” Second, there is the considerable lowering of the costs associated with these
activities. The third reason is “in an increasingly information-based society electronic
information is valuable in its own right,” especially in comparison to the same information in
a non-digital format. For example, businesses are recognizing the value of digital data which
can be used multiple times compared to paper format information which often can only be
used once (such as a set of printed labels used for mail marketing). Finally, digital data has
outpaced non-digital data in its ease of protection in that the software and tools used to store
it have increasingly become more sophisticated (utilizing complex back-up safeguards and

storage programs).

Security Policy and Stone’s Dimensions of Need

Stone defines security “like other policy goals™ as “an exercise in political claims-
making.” In her discussion of security and “dimensions of need” Stone raises important
considerations regarding our country’s increased eagerness to trade privacy for security.
Stone carefully describes how her dimensions of need explain the dynamics of a policy
conflict centered on the goal of security. Her analysis provides a framework to show “how
political actors can make plausible yet competing claims about security.” It also
demonstrates how “any minimal and allegedly objective definition of need, such as sheer
survival of an individual, a firm, a group, an organization, or a nation, can be expanded using

80 . . . . .
7% These dimensions are material versus symbolic, absolute versus relative,

five dimensions.
direct versus instrumental, physical versus communal, and present versus future. It is

important to note that these dimensions are “not meant to be a hierarchy or sequential

8 Deborah A. Stone, Policy Paradox: The Art of Political Decision Making (New York: Norton, 2002),
98.
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order,” rather the dimensions are “alternative ways of conceptualizing needs” and these
conceptions can “lead to competing political claims about security.””

Material v. Symbolic. People cling to the idea that security can be broken down into
objective and calculable needs, whether they be meals or land mines. One of the first and
most important challenges to the idea of describable needs is that the symbolic meanings
behind material often are more important than the material itself. In other words, the ideas
people have about their needs can take precedence over the actual need itself. Stone uses
the somewhat simple example of food to describe the complexities between material and
symbolic need. For example, “eating the same food as others is a basic mark of belonging,”
and on the flip side of the coin “refusal to share food is a sign of difference, distrust, and
being a stranger.” Food can induce a connectedness “to a nation through historical
tradition,” and it can also provide a sense of belonging to specific regions or places.
“Pouring molasses on waffles makes you a Southerner, while using maple syrup identifies
you as 2 New Englander.”® Serving and eating turkey on Thanksgiving Day is a ritual that is
shared and cherished in the United States so much that not following this pattern is often
considered un-American.

Policy makers can sometimes utilize these meanings behind material objects to
appeal to the emotions of those who share the same or similar beliefs. Of course food alone
is not exactly an example that fully explains this dimension of need, but one may consider

other items which may often come in and out of the controversial spotlight. For example,
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“guns in the context of physical security and gun control.” Or perhaps “water in the context
of pollution debates, hazardous waste disposal, and water rights disputes.”**

Absolute vs. Relative. Stone uses the poverty line as an example of how “need” can be
defined by society as absolute. The poverty line interprets need in terms of a fixed dollar
amount, and because of its symbolic dimension as described above, need is relative as well as
absolute. “Absolute concepts peg the definition of need to a fixed, usually numerical,
point.” In contrast to absolute, “relative concepts peg the definition of need to one’s place
in a distribution.”® In other words, relative needs are defined as we compare them to what
or how others experience, possess, enjoy, or suffer.

Direct vs. Instrumental. Direct needs are easily defined as needs that are required or
desired because they have a direct easily observable impact. A healthy supply of food leads
to good nutrition. An active fireplace in a log cabin provides warmth during a cold winter
night. In contrast, an instrumental need is something that does not provide an immediate
direct satisfaction, but it serves as a bridge or pathway to securing other/future desired
needs. Education is often justified as an instrumental need. “Students are taught to need it
because it will enable them to get good or satisfying jobs, to be more productive workers, or
to be more informed citizens.”*

Physical vs. Communal. Stone argues that human beings “require community,
solidarity, a sense of belonging, dignity, respect, self-esteem, and honor.” These are

examples of needs for “relationships, not things” that individuals develop a desire for, and

according to Stone “[W]e know very little about how communities can deliberately provide
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for them.” In the political arena these are “inchoate feelings that drive conflict and lend
force to political demands” and because these feelings are often difficult to define and
evaluate, “politics often requires people to translate these needs into more tangible and
measurable claims.”®’

Present vs. Future. Stone’s explanation of present verses future need is the most
relevant to this dissertation, because one of the most common and strongest arguments for
background check policy is that the practice safeguards against future potential threats (both
human and legal). As discussed earlier, Vinik discusses major factors contributing to an
increased acceptance of background checks. One of these is a change in the legal
atmosphere due to high-dollar judicial verdicts against organizations and institutions for
negligent hiring. These verdicts have forced employers to become more conscious of
potential liability. Another of Vinik’s factors is a social shift because “in the wake of
September 11", 2001, people are accepting greater intrusions into their privacy if it helps
protect their communities.”™ Adding to this social shift (specifically for higher education)
are high-profile incidents of student violence (Virginia Tech and Northern Illinois
shootings), which have forced campus leaders to re-evaluate their campus safety policies and
procedures. This combination of social shift with the fear of legal liability has exemplified a

perceived campus need “based on a condition of being at risk.”™ Stone advocates that

the focus of safety related regulatory activity is always on potential future needs.
Potential future needs often have a political potency far greater than actual needs,
because fear of the unknown plays a bigger part. The human imagination is capable

of creating infinite terrors, and terror explains why there is often an emotional fervor
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to arguments about this type of need, even when the risks are described in

passionless statistics.”

Literature Review Summary

Birnbaum reminds us of the importance of recognizing management fads in higher
education. His contribution to this literature review highlights the danger of uncritical
acceptance of background check policy which can be troublesome if the practice is applied
as formula and without the support of organizational participants. Hughes, White, and
Hertz appear to be the leading contributors of literature directly related to the topic of
background check policy in higher education. Through their survey work they assert that
implementation of more comprehensive criminal background check policies in U.S. higher
education needs more careful consideration. Without closer attention to the wide array of
risks and complexities involved with background check policy, standard procedures could
lead to a “fragmented approach.””

My searches within the literature support the AAUP’s claim regarding an overall lack
of sufficient systematic studies about background check policy in higher education.
Literature exists regarding background check policy and practice; however, there is a very
limited amount written about background check policy specifically in higher education.
Much of this general literature on background checks are publications that are not peer-
reviewed or scholarly in format. Some of these publications are written by leaders in the
business of providing background check services, who are promoting their own agenda,

therefore producing a biased point of view. There is also literature that attempts to provide
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advice on the subject, but it is often fragmented and incomplete, providing only a piece of
the subject, unsubstantiated claims, and/or warnings of legal pitfalls. Much of the literature
poses important questions, but most authors fail to answer them, leaving open the
assumption that merely contemplating the issues and questions surrounding higher
education background check policy is sufficient.

Due to such a shortfall of peer-reviewed literature on background checks in higher
education, I have relied to a large degree on reports that highlight important triggering
events that have potentially shaped, influenced, and changed background policy in higher
education. Some of the most significant triggering events, in chronological order, include
first, the 2001 terrorist attacks on the New York City twin towers which has had an overall
national influence on our United States culture to accept greater intrusions of our privacy for
increased security measures. Second, the 2003 circumstances of Paul Krueger, a faculty
member who had multiple academic positions at several higher education institutions while
at the same time having multiple murder convictions in his criminal history unbeknownst to
any of his employers (a direct effect of the Paul Krueger incident was Pennsylvania State
University’s adoption of formal pre-employment background check policies in 2004). Third,
the March 2004 AAUP release of its public statement which addressed several sign